<name>

3/21/2011
Page 2
<name>

3/21/2011
Page 10

[SPOLIATION LETTER SAMPLE]
1st transmittal via Certified Mail: 

2nd transmittal via US mail
3rd transmittal via facsimile:  

[date]
[Address]

Dear Sir/Madam:

As you may be aware, my firm represents ___________ for personal injuries resulting from a collision which occurred on ____________, 20____, in _____________ County, Tennessee/Georgia.  I have enclosed a copy of the Tennessee/Georgia Uniform Motor Vehicle Collision Report concerning this incident.  This letter is to formally demand the preservation of certain evidence related to this collision.  If you fail to properly secure and preserve these important pieces of evidence it will give rise to the legal presumption that the evidence would have been harmful to your side of the case. See: Lane v. Montgomery Elevator Co., 225 Ga. App. 523, 484 S.E. 2d 249 (1997), J.B. Hunt Transport, Inc. v. Bently, 207 Ga. App 250, 427 S.E. 2d 499 (1992), Bennett v. Associated Food Stores, Inc., 118 Ga App. 711, 165 S.E. 2d 581 (1968) and O.C.G.A. 24-4-22). If you fail to preserve and maintain this evidence, we will seek any sanctions available under the law.  In Tennessee and Georgia please see: Thurman-Bryant Electric Supply Co., Inc. v. Unisys Corp., Inc., 1991 WL 222256 (Tenn. Ct. App. Nov. 4, 1991); Foley v. St. Thomas Hosp., 906 S.W.2d 448 (Tenn. Ct. App. 1995); R. A. Siegel Co. v. Bowen, 246 Ga. App. 177, 539 S.E.2d 873 (2000), Chapman v. Auto-Owners, Ins. Co., 220 Ga. App. 539, 469 S.E. 2d 783 (1986), and Sharpnach v. Hoffinger Industrial, Inc., A 97 A 25555, 98 FCDR 1362 (3/17/98).  The destruction, alteration, or loss of any of the below constitutes a spoliation of evidence under Tennessee and Georgia Law. We specifically request that the following evidence be maintained and preserved, and not be destroyed, modified, altered, repaired, or changed in any manner, and further that you immediately put any third party vendor that has or controls this information, material, or documentation, on notice to maintain and preserve without change:

1. The tractor and trailer involved in this collision.

2. Bills of lading for any shipments transported by the driver and co-driver, for the day of the collision and the thirty (30) day period preceding the collision.

3. Any oversized permits or other applicable permits or licenses covering the vehicle or load on the day of the collision.

4. The driver’s complete driver qualification file, as required by 49 C.F.R. 391.51, including but not limited to:

a)
Application for employment

b)
CDL license

c)
Driver’s certification of prior traffic violations

d)
Driver’s certification of prior collisions

e)
Driver’s employment history

f)
Pre-employment MVR

g)
Annual MVR

h)
Annual review of driver history

i)
Certification of road test

j)
Medical examiner’s certificate

k)
HAZMAT or other training documents

In addition please also preserve:

l)   
All drug and alcohol testing records of the driver

m) 
All inquiries and responses regarding the driver’s employment history

5. The driver’s post-collision alcohol and drug testing results.

6. The accident register maintained by the motor carrier as required by federal law for the one (1) year period preceding this collision. (FMCSR 390.15)
7. All OmniTRAC, Qualcomm, MVPC, QTRACS, OmniExpress, TruckMail, TrailerTRACS, SensorTRACS, JTRACS, and other similar systems data for the six (6) months prior to the collision and the day of the collision, for this driver, truck, and trailer.

8. Cargo pickup or delivery orders prepared by motor carriers, brokers, shippers, receivers, driver, or other persons, or organizations for thirty (30) days prior to the date of the collision as well as the day of the collision.

9. Accounting records, cargo transportation bills and subsequent payments or other records indicating billings for transportation or subsequent payment for the transportation of cargo, with both the front and back of cancelled checks for cargo transported by the driver and/or truck involved in the collision for thirty (30) days prior to the date of the collision as well as the day of the collision.

10. The entire personnel file of the driver involved in this collision.

11. All letters, reports, and written material from a government entity involving safety, and safety ratings for the company and driver to include, but not be limited to, Department of Transportation audits by the state or federal government, the Federal Motor Carrier Safety Administration, or material generated on your company or driver pursuant to SAFERSYS or CSA 2010. The request is limited to one (1) year prior to the wreck and any subsequent document, report, letter, or other material (to include electronically transmitted information ) that includes the date of the wreck or the driver.
12. The front and back of the driver’s daily logs and his co-driver’s logs (if any) for the day of the collision, and the six month period preceding the collision, together with all material required by 49 C.F.R. 395.8 and 395.15 for the driver(s) involved in the above matter together with the results of any computer program used to check logs as well as all results of any audit of the logs by your company or a third party.  This specifically includes any electric on board computers (AOBRD’s, EOBR’s, etc…) and the audit trail for those entries. We require you to put any vendor which stores or audits this information on notice of the need to preserve this data.
13. All existing driver vehicle inspection reports required under 49 C.F.R. 396.11 for the vehicle involved in the above collision, to include all existing daily inspection reports for the tractor and trailer involved in this collision.

14. All existing maintenance, inspection and repair records or work orders on the tractor and trailer involved in the above collision.

15. All annual inspection reports for the tractor and trailer involved in the above collision, covering the date of the collision.

16. Photographs, video, computer generated media, or other recordings of the interior and exterior of vehicles involved in this collision, the collision scene, the occurrence, or relating to any equipment or things originally located at or near the site of the occurrence.

17. Any lease contracts or agreements covering the driver or the tractor or trailer involved in this collision.

18. Any interchange agreements regarding the tractor or trailer involved in this collision.

19. Any computer data from the tractor or trailer to include but not be limited to: any data and printout from on-board recording devices, including but not limited to the ECM (electronic control module), any on-board computer, tachograph, trip monitor, trip recorder, trip master, Hours of Service (HOS) or other recording or tracking device for the day of the collision and the six (6) month period preceding the collision for the equipment involved in the collision. 

20. Any post-collision maintenance, inspection, or repair records or invoices in regard to the tractor and trailer involved in the above collision.

21. Any weight tickets, fuel receipts, hotel bills, tolls, or other records of expenses, to include expense sheets and settlement sheets regardless of type (to specifically include Comdata or similar vendor reports), for the truck driver pertaining to trips taken for the day of the collision and thirty (30) days prior to the collision.
22. Any trip reports, dispatch records, trip envelopes regarding the driver or the tractor or trailer involved in this collision for the day of the collision and the thirty (30) day period preceding this collision.

23. Any e-mails, electronic messages, letters, memos, or other documents concerning this collision.

24. Any drivers’ manuals, guidelines, rules or regulations given to drivers such as the one involved in this collision.

25. Any reports, memos, notes, logs or other documents evidencing complaints about the driver in the above collision at any time.

26. Any DOT or PSC reports, memos, notes or correspondence concerning the driver or the tractor or trailer involved in this collision.

27. Any and all communications via CB radio, mobile or satellite communication systems, email, cellular phone, pager or other in cab communication device to include the bills for the devices for the day before, the day of, and the two days after the collision.
28. Any and all computer, electronic, or e-mail messages created in the first forty eight hours immediately after the incident, by and between the defendant and any agents or third parties relating to the facts, circumstances, or actual investigation of the incident as well as any computer messages which relate to this particular incident, whether generated or received. 

29. If not previously listed, all documents required by Federal Motor Carrier Safety Regulation 395.8, specifically those items identified in the Department of Transportation’s interpretation of the regulation in its Answer to Question 10, a copy of which is attached.

30. Any other items associated in any way with the wreck, documents, database, or other piece of evidence concerning or reflecting upon the driver, the collision, the truck, or the trailer.  

31. All correspondence and documents regarding any safety issue for the driver to include but not be limited to the initiation, investigation and final conclusion of any: 
(1) warning letters, 

(2) targeted roadside inspections 
(3) any document that stated the driver was unfit.
32. All correspondence and documents regarding any safety issue for the company to include but not be limited to the initiation, investigation and final conclusion of any:

(1) any off-site investigation, 

(2) any on-site investigation, 

(3) any cooperative safety plan, 

(4) any notice of violation, 

(5) any notice of claim/settlement agreement, 
(6) any document that stated the company was unfit, and
(7) any document that the company was to be subjected to targeted roadside inspections. 

33. Any document that found the driver or the company deficient in any BASIC (Behavior Analysis and Safety Improvement Categories) category.

34. The BASIC measurements for the trucking company and driver for the three years prior to the collision.

35. Any correspondence regarding the company or the driver objecting to, or asking for a correction of, any BASIC measurement or FMCSA intervention.

36. The Pre-Employment Screening Program (PSP) report on the driver for each month for the three years prior to the collision.
37. Any documents showing inquiry by the trucking company for any PSP reports of the driver for the three years prior to the collision
38. Copy of the carrier profile maintained by MCMIS (Motor Carrier Management Information System) for the three years prior to the collision.
39. All logs of activity (both in paper and electronic formats) on computer systems and networks that have or may have been used to process or store electronic data containing information about or related to safety and safety policies, the collision, the driver(s), the truck, the trailer, witnesses to the collision, the plaintiff(s), the load, the facts of the collision, preventability determinations, GPS data, Hours of Service (HOS) data, dispatcher data for this driver(s), this truck, and this trailer.
40. Courts have made it clear that all information available on electronic storage media is discoverable, whether readily readable (“active”) or “deleted” but recoverable. See, e.g., Santiago v. Miles, 121 F.R.D. 636, 640 (W.D.N.Y. 1988; a request for “raw information in computer banks” was proper and obtainable under the discovery rules); Gates Rubber Co. v. Bando Chemical Indus., Ltd., 167 F.R.D. 90, 112 (D. Colo. 1996; mirror-image copy of everything on a hard drive “the method which would yield the most complete and accurate results,” chastising a party’s expert for failing to do so); and Northwest Airlines, Inc. v. Teamsters Local 2000, 163 L.R.R.M. (BNA) 2460, (USDC Minn. 1999); court ordered image-copying by Northwest’s expert of home computer hard drives of employees suspected of orchestrating an illegal “sick-out” on the Internet).
Accordingly, electronic data and storage media that may be subject to our discovery requests and that your client(s) are obligated to maintain and not alter or destroy, include but are not limited to the following:

Introduction: description of files and file types sought

a. All digital or analog electronic files, including “deleted” files and file fragments, stored in machine-readable format on magnetic, optical or other storage media, including the hard drives or floppy disks used by your computers and their backup media (e.g., other hard drives, backup tapes, floppy disks, DVD’s, Jaz cartridges, CD-ROMs, etc.) or otherwise, whether such files have been reduced to paper printouts or not. More specifically, you are to preserve all of your e-mails, both sent and received, whether internally or externally; all word-processed files, including drafts and revisions; all spreadsheets, including drafts and revisions; all databases; all CAD (computer-aided design) files, including drafts and revisions; all presentation data or slide shows produced by presentation software (such as Microsoft PowerPoint); all graphs, charts and other data produced by project management software (such as Microsoft Project); all data generated by calendaring, task management and personal information management (PIM) software (such as Microsoft Outlook or Lotus Notes); all data created with the use of personal data assistants (PDAs), such as Palm Pilot, HP Jornada, Cassiopeia or other Windows CE-based or Pocket PC devices; all data created with the use of document management software; all data created with the use of paper and electronic mail logging and routing software; all Internet and Web-browser-generated history files, caches and “cookies” files generated at the workstation of each employee and/or agent in your employ and on any and all backup storage media; and any and all other files generated by users through the use of computers and/or telecommunications, including but not limited to voice mail. Further, you are to preserve any log or logs of network use by employees or otherwise, whether kept in paper or electronic form, and to preserve all copies of your backup tapes and the software necessary to reconstruct the data on those tapes, so that there can be made a complete, bit-by-bit “mirror” evidentiary image copy of the storage media of each and every personal computer (and/or workstation) and network server in your control and custody, as well as image copies of all hard drives retained by you and no longer in service, but in use at any time from ________________ to the present.
You are also not to pack, compress, purge or otherwise dispose of files and parts of files unless a true and correct copy of such files is made.  

You are also to preserve and not destroy all passwords, decryption procedures (including, if necessary, the software to decrypt the files); network access codes, ID names, manuals, tutorials, written instructions, decompression or reconstruction software, and any and all other information and things necessary to access, view and (if necessary) reconstruct the electronic data we will request through discovery.

b. Business Records:  All documents and information about documents containing backup and/or archive policy and/or procedure, document retention policy, names of backup and/or archive software, names and addresses of any offsite storage provider.

c. Online Data Storage on Mainframes and Minicomputers:  With regard to online  storage and/or direct access storage devices attached to your mainframe computers and/or minicomputers: they are not to modify or delete any electronic data files, “deleted” files and file fragments existing at the time of this letter’s delivery, which meet the definitions set forth in this letter, unless a true and correct copy of each such electronic data file has been made and steps have been taken to assure that such a copy will be preserved and accessible for purposes of this litigation.

d. Offline Data Storage, Backups and Archives, Floppy Diskettes, Tapes and Other Removable Electronic Media:  With regard to all electronic media used for offline storage, including magnetic tapes and cartridges and other media that, at the time of this letter’s delivery, contained any electronic data meeting the criteria listed above: You are to stop any activity that may result in the loss of such electronic data, including rotation, destruction, overwriting and/or erasure of such media in whole or in part. This request is intended to cover all removable electronic media used for data storage in connection with their computer systems, including magnetic tapes and  cartridges, magneto-optical disks, floppy diskettes and all other media, whether used with personal computers, minicomputers or mainframes or other computers, and whether computer systems.

41. All e-mails, and information about e-mails (including message contents, header information and logs of e-mail system usage) sent or received by the driver and co-driver involved in the collision for period of time involving the collision and the seven (7) days before and after the collision.
42. All other e-mail and information about e-mail (including message contents, header information and logs of e-mail system usage) containing information about or related to company safety and safety policies, the collision, the driver(s), the truck, the trailer, witnesses to the collision, the plaintiff(s), the load, the facts of the collision, preventability determinations, GPS data, dispatcher data for this driver(s), this truck, and this trailer.

43. All databases (including all records and fields and structural information in such databases), containing any reference to and/or information about or related to company safety and safety policies, the collision, the driver(s), the truck, the trailer, witnesses to the collision, the plaintiff(s), the load, the facts of the collision, preventability determinations, GPS data, dispatcher data for this driver(s), this truck, and this trailer.

44. All electronic documents and the storage media on which they reside which contain relevant, discoverable information beyond that which may be found in printed documents.  Therefore, even where a paper copy exists, we will seek all documents in their electronic form along with information about those documents contained on the media. We also will seek paper printouts of only those documents that contain unique information after they were printed out (such as paper documents containing handwriting, signatures, marginalia, drawings, annotations, highlighting and redactions) along with any paper documents for which no corresponding electronic files exist. Our discovery requests will ask for certain data on the hard disks, floppy disks and backup media used in your computers, some of which data are not readily available to an ordinary computer user, such as “deleted” files and “file fragments.” As you may know, although a user may “erase” or “delete” a file, all that is really erased is a reference to that file in a table on the hard disk; unless overwritten with new data, a “deleted” file can be as intact on the disk as any “active” file you would see in a directory listing. 

45. All word processing files, including prior drafts, “deleted” files and file fragments, containing information about or related to safety and safety policies, the collision, the driver(s), the truck, the trailer, witnesses to the collision, the plaintiff(s), the load, the facts of the collision, preventability determinations, GPS data, dispatcher data for this driver(s), this truck, and this trailer.
46. With regard to electronic data created by application programs which process financial, accounting and billing information, all electronic data files, including prior drafts, “deleted” files and file fragments, containing information about or related to safety and safety policies, the collision, the driver(s), the truck, the trailer, witnesses to the collision, the plaintiff(s), the load, the facts of the collision, preventability determinations, GPS data, dispatcher data for this driver(s), this truck, and this trailer.
47. All files, including prior drafts, “deleted” files and file fragments, containing information from electronic calendars and scheduling programs regarding or related to safety and safety policies, the collision, the driver(s), the truck, the trailer, witnesses to the collision, the plaintiff(s), the load, the facts of the collision, preventability determinations, GPS data, dispatcher data for this driver(s), this truck, and this trailer.
48. All electronic data files, including prior drafts, “deleted” files and file fragments about or related to safety and safety policies, the collision, the driver(s), the truck, the trailer, witnesses to the collision, the plaintiff(s), the load, the facts of the collision, preventability determinations, GPS data, dispatcher data for this driver(s), this truck, and this trailer.
49. Replacement of Data Storage Devices:  You or your agents are not to dispose of any electronic data storage devices and/or media that may be replaced due to failure and/or upgrade and/or other reasons that may contain electronic data meeting the criteria listed above.

50. Fixed Drives on Stand-Alone Personal Computers and Network Workstations:  With regard to electronic data meeting the criteria listed above, which  existed on fixed drives attached to stand-alone microcomputers and/or network  workstations at the time of this letter’s delivery: You are not to alter or erase such  electronic data, and not to perform other procedures (such as data compression and disk defragmentation or optimization routines) that may impact such data, unless a true and correct copy has been made of such active files and of completely restored versions of such deleted electronic files and file fragments, copies have been made of all directory listings (including hidden files) for all directories and subdirectories containing such files, and arrangements have been made to preserve copies during the pendency of this litigation.

51. Programs and Utilities: You are to preserve copies of all application programs and utilities, which may be used to process electronic data covered by this letter.

52. Log of System Modifications: You are to maintain an activity log to document modifications made to any electronic data processing system that may affect the system’s capability to process any electronic data meeting the criteria listed above, regardless of whether such modifications were made by employees, contractors, vendors and/or any other third parties.

53. Personal Computers Used by Your Employees and/or Their Secretaries and Assistants: The following steps should immediately be taken in regard to all personal computers used by your employees and/or their secretaries and assistants:
a. As to fixed drives attached to such computers: (i) a true and correct copy is to be made of all electronic data on such fixed drives relating to this matter, including all active files and completely restored versions of all deleted electronic files and file fragments; (ii) full directory listings (including hidden files) for all directories and subdirectories (including hidden directories) on such fixed drives should be written; and (iii) such copies and listings are to be preserved until this matter reaches its final resolution.

b. All floppy diskettes, magnetic tapes and cartridges, and other media used in connection with such computers prior to the date of delivery of this letter containing any electronic data relating to this matter are to be collected and put into storage for the duration of this lawsuit.

54. Evidence Created Subsequent to This Letter:  With regard to electronic data created subsequent to the date of delivery of this letter, relevant evidence is not be destroyed and you are to take whatever steps are appropriate to avoid destruction of evidence.

In order to assure that your obligation to preserve documents and things is met, please immediately forward a copy of this letter to all persons and entities with custodial responsibility for the items referred to in this letter, to specifically include third parties and vendors.
In regard to the tractor and trailer involved in this collision, we would like to set up a mutually convenient time for our expert to inspect, examine, and conduct tests on the unit.  We specifically 
request that you make no repairs or adjustments to the tractor or trailer until this inspection is completed. Please contact us to discuss the scheduling of an inspection. 
We request a non-destructive examination of the truck and trailer specifically including, but not limited to, access to the subject vehicle for inspection, and that you permit the following: 

1. Provide access to the vehicle to include the ignition key and other keys or access codes as may be necessary to examine the truck and trailer, thier mechanical components, storage compartments and allow recording or downloading of mechanical or electronic on-board recording Electronic Control Module (ECM) or Event Data Recorder (EDR) commonly known as a “black box” or any other computer or data link of the subject vehicle to include but not be limited to devices such as Cummins Celect(, Cummins Quik-Link(, NEXIQ Pro-Link(, Detroit Diesel Pro Driver(, Detroit Diesel DDEC III( & DDEC IV(, Caterpillar Fleet Information System(, Caterpillar ADEM( or any similar device (if your vehicles are so equipped).  
2. Provide access to the vehicle to start the engine, charge the air reservoirs and allow brake system examination and testing.

3. If the vehicle’s engine cannot be started or the air brake system has been compromised so it will not retain air pressure, remote air pressure supply may be used to charge the system for examination and testing.

4. Air pressure supply lines and air pressure gauges may be inserted at points that will not change adjustment of the foundation brakes of the subject vehicle.

5. The vehicle may be moved or lifted onto portable scales for the purpose ascertaining the vehicle weight after the black box is downloaded.

6. Items of evidence located that may be lost, contaminated or destroyed will be identified, photographed and turned over to appropriate representatives of the parties using reasonable evidence storage practices.

Accordingly, please contact my office to arrange for a mutually convenient time for the examination of the subject truck.  If the subject truck is not under the control of _______________ please provide information as to its last known whereabouts, and take all reasonable measures to ensure its 
preservation. Also, if the subject truck and trailer is no longer under the control of ________________, then please provide a similar model which is similarly configured for purposes of examination.

 In the meantime, if you have any questions, please do not hesitate to call.

Sincerely,

[attorney]
MORGAN G. ADAMS TC \l1 "
Enclosure:
FMCSR 395.8 (DOT Interpretation, Question 10)

Police Report
