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<date>
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1st transmittal via Certified Mail:  ____ ____ ____ ____
2nd transmittal via US mail

3rd transmittal via facsimile:  ________
<date>
[Trucking Co. Address]

Dear Sir/Madam:

As you may be aware, my firm represents ___________ in his/her claim for personal injuries resulting from a collision which occurred on ____________, 20____, in _____________ County, Tennessee.  I have enclosed a copy of the Tennessee Uniform Motor Vehicle Collision Report concerning this incident.  This letter is to formally demand the preservation of certain evidence related to this collision.  If you fail to properly secure and preserve these important pieces of evidence it will give rise to the legal presumption that the evidence would have been harmful to your side of the case. In Georgia see: Lane v. Montgomery Elevator Co., 225 Ga. App. 523, 484 S.E. 2d 249 (1997), J.B. Hunt Transport, Inc. v. Bently, 207 Ga. App 250, 427 S.E. 2d 499 (1992), Bennett v. Associated Food Stores, Inc., 118 Ga App. 711, 165 S.E. 2d 581 (1968) and O.C.G.A. 24-4-22). If you fail to preserve and maintain this evidence, we will seek any sanctions available under the law.  In Tennessee and Georgia see: Thurman-Bryant Electric Supply Co., Inc. v. Unisys Corp., Inc., 1991 WL 222256 (Tenn. Ct. App. Nov. 4, 1991); Foley v. St. Thomas Hosp., 906 S.W.2d 448 (Tenn. Ct. App. 1995); R. A. Siegel Co. v. Bowen, 246 Ga. App. 177, 539 S.E.2d 873 (2000), Chapman v. Auto-Owners, Ins. Co., 220 Ga. App. 539, 469 S.E. 2d 783 (1986), and Sharpnach v. Hoffinger Industrial, Inc., A 97 A 25555, 98 FCDR 1362 (3/17/98).  The destruction, alteration, or loss of any of the below constitutes a spoliation of evidence under Tennessee /Georgia laws.   We specifically request that the following evidence be maintained and preserved and not be destroyed, modified, altered, repaired, or changed in any manner.  WE FURTHER REQUEST THAT YOU IMMEDIATELY PRINT AND SAVE ON PAPER ANY OF THE ELECTRONIC RECORDS REQUESTED BELOW, IN ADDITION TO PRESERVING THE ELECTRONIC RECORDS AS SET FORTH BELOW.  The items you are required to save include:
1. The tractor and trailer involved in this collision.

2. Bills of lading for any shipments transported by your driver for the day of the collision.

3. Any oversized permits or other applicable permits or licenses covering the vehicle or load on the day of the collision.

4. Your driver’s daily logs for the day of the collision, and the six-month period preceding the collision, together with all material required by 49 C.F.R. § 395.8 and 395.15 for the driver involved in the above matter. This specifically includes EOBR’s (Electric On Board Recorders), AOBRD (Automatic On Board Recording Device), and similar electronic records, wherever stored, together with appropriate audit trails. We require you to put any vendor which hosts or stores this data for you on notice of the need to preserve this data.
5. All existing driver vehicle inspection reports required under 49 C.F.R. 396.11 for the vehicle involved in the above collision.

6. All existing daily inspection reports for the tractor and trailer involved in this collision.

7. All existing maintenance, inspection, and repair records or work orders on the tractor and trailer involved in the above collision.

8. All annual inspection reports for the tractor and trailer involved in the above collision, covering the date of the collision.

9. _______’s complete driver qualification file as required by 49 C.F.R. 391.51 and 393.53, including but not limited to:

(a) Application for employment

(b) CDL license

(c) Driver’s certification of prior traffic violations

(d) Driver’s certification of prior collisions

(e) Driver’s employment history

(f) Inquiry into driver’s employment history

(g) Pre-employment MVR

(h) Annual MVR

(i) Annual review of driver history

(j) Certification of road test

(k) Medical examiner’s certificate

(l) Drug testing records

(m) HAZMAT or other training documents

10. Photographs, video, computer generated media, or other recordings of the interior and exterior of the vehicles involved in this collision, the collision scene, the occurrence, or relating to any equipment or things originally located at or near the site of the occurrence. This specifically includes anything from DriveCam or similar systems. We require you to put any vendor which hosts or stores this data for you on notice of the need to preserve this data.
11. The driver’s post-collision alcohol and drug testing results.

12. Any lease contracts or agreements covering the driver or the tractor or trailer involved in this collision.

13. Any interchange agreements regarding the tractor or trailer involved in this collision.

14. Any data and printouts from on-board electronic devices, including but not limited to any information contained in ECMs (electronic control module), EDRs (Event Data Recorder), lane departure systems, ABS, air bag, adaptive cruise control, anti-rollover system, any on-board computer, tachograph, trip monitor, trip recorder, trip master or other recording or electronic device of any type, for the day of the collision and the six (6) month period preceding the collision, wherever it may be stored, to specifically include any similar information generated by the equipment involved in the collision and sent elsewhere whether by satellite, wireless, or other means. We require you to put any vendor which hosts or stores this data for you on notice of the need to preserve this data.
15. Any maintenance, inspection, or repair records, data, or invoices in regards to the tractor and trailer involved in the above collision, to specifically include any electronic material for the day of the collision and six months prior to the collision, and all post accident information related to the collision.

16. Any weight tickets, fuel receipts, hotel bills, tolls, or other records of expenses, regardless of type, regarding the driver or the tractor or trailer involved in this collision for the day of the collision and the thirty (30) day period preceding the collision.

17. Any trip reports, dispatch records, trip envelopes regarding the driver or the tractor or trailer involved in this collision for the day of the collision and the thirty (30) day period preceding this collision.

18. Any e-mails, electronic messages, letters, memos, or other documents concerning this collision. We require you to put any vendor which hosts or stores this data for you on notice of the need to preserve this data.
19. The accident register maintained by the motor carrier as required by federal law for the one (1) year period preceding this collision.

20. Any drivers’ manuals, guidelines, rules or regulations given to drivers such as the one involved in this collision in effect from the date of the drivers hire to the date of collision.

21. Any reports, memos, notes, logs or other documents evidencing complaints about the driver in the above collision. 
22. Any DOT or PSC reports, memos, notes or correspondence concerning the driver or the tractor or trailer involved in this collision.
23. The pre-trip inspection report completed by the driver for the trip involved in this collision. 

24. All OmniTRAC, Qualcomm, MVPc, QTRACS, OmniExpress, TruckMail, TrailerTRACS, SensorTRACS, JTRACS, and other similar systems data for the six (6) months prior to the collision for this driver and truck wherever stored.  You are hereby
 notified that you are required to place your supplier of the above system, as your agent, on notice that they are to save this data.
25. All settlement sheets and expense sheets for the truck driver pertaining to trips taken for the day of the collision and thirty (30) days prior to the collision.

26. Cargo pickup or delivery orders prepared by motor carriers, brokers, shippers, receivers, driver, or other persons, or organizations for thirty (30) days prior to the date of the collision as well as the day of the collision.

27. Accounting records, cargo transportation bills and subsequent payments or other records indicating billings for transportation or subsequent payment for the transportation of cargo, with both the front and back of cancelled checks for cargo transported by the driver and/or truck involved in the collision for thirty (30) days prior to the date of the collision as well as the day of the collision.

28. Any other items associated in any way with the wreck, documents, database, or other piece of evidence concerning or reflecting upon the driver, the collision, the tractor-trailer, or the truck.  

29. The entire personnel file of the driver involved in this collision.

30. Any and all communications via CB radio, mobile or satellite communication systems, email, cellular phone, pager or other in cab communication device to include the bills for the devices for the day before, the day of, and the two days after the collision wherever stored. We require you to put any vendor which hosts or stores this data for you on notice of the need to preserve this data.
31. Any and all computer, electronic, or e-mail messages created in the first forty eight hours immediately after the incident, by and between the defendant and any agents or third parties relating to the facts, circumstances, or actual investigation of the incident as well as any computer messages which relate to this particular incident, whether generated or received by you or your agents.  We require you to put any vendor which hosts or stores this data for you on notice of the need to preserve this data.
32. If not previously listed, all documents required by Federal Motor Carrier Safety Regulation 395.8, specifically those items identified in the Department of Transportation’s interpretation of the regulation in its Answer to Question 10, a copy of which is attached. This specifically includes fuel cards, EZ Pass data and other pre-Pass Transponder systems. We require you to put any vendor which hosts or stores this data for you on notice of the need to preserve this data.
If the business practices of either you or your employees, agents, contractors, carriers, bailees, or other nonparties who possess materials reasonably anticipated to be subject to discovery in this matter involve the routine destruction, recycling, relocation, or mutation of such materials, you should, to the extent practicable for the pendency of this matter, either halt such business processes; sequester or remove such material from the business process; or arrange for the preservation of original documents, data, and tangible things, including electronic data and systems, as set out below.

Failure to preserve and retain the electronic data identified in this notice may constitute spoliation of evidence and could result in claims for damages, as well as evidentiary and monetary sanctions.  Please be advised that simply continuing to use the computer system may destroy potential evidence critical to this matter. Consequently, you are instructed to preserve any media containing the above described data before further use.  Pending further discovery concerning your client’s computer systems or any further agreement of the parties as to the preservation and production of electronic evidence respondent should take the following steps to preserve its electronic evidence.

All tapes, disks, electronic storage devices or other media used to backup the electronic data of any device used to manage, manipulate or store data in the above referenced matter and meeting the above described parameters should be disconnected from power and a network connection, removed from rotation or further use and preserved as evidence in a secured area.  All on-line storage devices such as hard drives for computer systems used to manage, manipulate or store data in the above referenced matter and meeting the above described parameters should be removed from operation and preserved as evidence.  All off-line storage devices such as floppy disks, CD-ROMs, etc. for computer systems used to manage, manipulate or store data in the above referenced matter and meeting the above described parameters should be removed from operation and preserved as evidence in a secured area.

In order to minimize disruption to continuing business operations, those in possession of the data and computer systems in question should consider using tools like Norton Ghost to make working duplicates of the original computer disk drives. The new duplicates can then be swapped with the original disks so that continuing operations can resume. The originals should then be removed and preserved as evidence. It is recommended that the Information Technology professional conducting the duplication be familiar with and test the product prior to duplication.

If the computer system was powered off prior to making the duplication a bootable version of the duplication tool should be used so that important data such as time and date stamps, swap files, etc. are not altered by the duplication process when the system is restarted. Forensic grade images of the drives can be made at a later time, since creation of forensic grade images will take considerably longer than creating the working duplicates. 

In order to assure that your obligation to preserve documents and things is met, please immediately forward a copy of this letter to all persons and entities with custodial responsibility for the items referred to in this letter.
In regard to the tractor and trailer involved in this collision, we would like to set up a mutually convenient time for our expert to inspect, examine, and conduct tests on the unit.  We specifically request that you make no repairs or adjustments to the tractor or trailer until this inspection is completed.  Please contact us to discuss the scheduling of an inspection. We require you to put any vendor which hosts or stores any of the above data for you on notice of the need to preserve this data.
In the meantime, if you have any questions, please do not hesitate to call.







Sincerely,







morgan g. adams

MGA/jlr

Enclosure:
FMCSR 395.8 (DOT Interpretation, question 10)
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