IN THE UNITED STATES DISTRICT COURT

,

)



)


Plaintiff,
)



)
Civil Action No. 

v. 

)



)
Jury Demand



)



)


Defendants. 
)

BRIEF IN SUPPORT OF VIDEOTAPING DEFENSE MEDICAL EXAMINATION AND MOTION TO QUASH OR FOR A PROTECTIVE ORDER

Comes the plaintiff, by and through counsel, and in response to defendants’ objection to having the defense medical examination videotaped by a representative of plaintiff’s counsel, a nurse, and would respond as follows:
BACKGROUND
1. The defendants in April of 2008 indicated for the first time that they wished to have a defense medical examination of the plaintiff.

2. The earliest notice plaintiff’s counsel had, according to plaintiff’s counsel’s records, for a possible date for the defense medical examination of the plaintiff was a telephone call in mid April.  A day or two later, on April 17, 2008, a telephone message was received by plaintiff’s counsel from defense attorney _____ indicating the defendants “may have a doctor in Atlanta who may be able to see _____ the week of May 5 or the week of May 12.  He will know definitively on Monday” (emphasis added).
3. Plaintiff’s counsel agreed to the defense medical examination with the understanding that the examination would be recorded, and informed defendants’ counsel of that condition prior to any date being set for the defense medical examination.  When informed of the doctor, date, and time, plaintiff’s counsel immediately advised defendants orally and in writing of the plaintiff’s intent to videotape the defense medical examination by counsel’s representative.  The correspondence sent on this subject has been attached to the defendant’s Motion.
4. The defendants, or their hand-selected doctor, apparently object to the having the closed door defense medical examination brought into the light for all to see and recorded by video.
LAW
It is within the discretion of the Court to deny the motion for a defense medical examination.  While Federal Rule of Civil Procedure 35 does allow an order for an examination, part (1) states “the court may order a party to submit to an examination.”  Part (2)(A) states the examination “may be made only on motion for good cause and on notice to all parties and the person to be examined.”  Part (2)(B) goes on to say that the notice must specify the time, place, manner, conditions, and scope of the examination, as well as the person or persons who will perform it.  There is nothing in the Federal Rules of Civil Procedure that authorizes an adversarial medical examination by a hand-picked defense advocate.  There is nothing in the Federal Rules of Civil Procedure to authorize a defendant to require the court to select, or the plaintiff to submit to examination by, a physician who is handpicked and a reliable advocate for the defense.  There is nothing to make is mandatory for any such examination to occur at all.  This section includes two principal requirements for an order for medical examination.  First, the 
plaintiff’s condition must be an issue.  Clearly that requirement is satisfied.  Second, an order for physical examination is to be granted only for “good cause shown.”  The plaintiff has been unable to find any federal case reversing a federal trial court for exercising its broad discretion to deny a motion for physical examination for failure to show “good cause.”

The court’s discretion in selecting an examining physician.  In an early federal case on the subject, The Italia, 27 F.Supp. 785 (E.D.N.Y. 1939), the court ruled that a defendant requesting a Rule 35 examination order had no absolute right to choose the physician to conduct the examination.  The court stated the choice of examiners was ultimately within the discretion of the court.  Where plaintiff strenuously objected to the defendant’s choice, the court ruled that the parties should either select an alternate physician or leave the task of choosing a physician to the court.  Italia, 27 F.Supp. at 786-87.  In that context, the court quoted, with approval and advisory, to the rule that “examining physician … becomes essentially an officer of the court ordering the examination.”  Italia, 27 F.Supp. at 786.

The defense seeks to have the court appoint as an officer of the court a specific, handpicked physician.  No authority has been cited by the defendants.  What the defense seeks is not an independent medical examination by an impartial medical officer of the court, but an adversarial medical examination by a hand-picked advocate for the defense.  The court is not bound to select a medical advocate hand-picked by the defense.

Availability of Defendant to obtain desired information from other means.  The Supreme Court has enumerated some relevant factors that should be considered by the trial court in making the determination to allow or deny a defense medical examination, including the ability of the movant to obtain the desired information by other means.  See Schlagenhauf v. Holder, 379 U.S. 104, 85 S.Ct. 234, 13 L.Ed.2d 152 (1964).  In the instant case, the defendants have had the opportunity to obtain Mr. _______’ medical records from all of his previous treating physicians and subsequent physicians.  The defendants have also had the opportunity to depose any of the plaintiff’s physicians that they wanted to depose and the orthopedic surgeon who operated on Mr. _______’ neck and back and provided follow-up care and treatment.  The defendants have failed to show the court that there is good cause in the instant case to require Mr. _______ to undergo this examination.  The defendants apparently erroneously believe they have a “statutory right” to the examination and have thus failed to demonstrate “good cause.”  In fact, there is no reason to question to medical reports of Mr. _______’ physicians, as no deposition of his primary treating physician has ever been taken by the defendants, and no disagreement with any of Mr. _______’ medical records or medical reports is alleged.  Through discovery, Mr. _______ has produced copies of his medical records to the defendants.  The defendants have also obtained all of Mr. _______’ medical reports and records independently.  All information concerning the diagnosis and treatment of Mr. _______ is readily available to the defendants.  The only reason given for the request is that the defendants believe they have the “right” to such an examination.  As no “good cause” is shown, and as the burden is on the moving party to show “good cause,” the request should be denied.


In an early case, the United States Supreme Court noted that court-ordered medical examinations are repugnant to a person’s privacy and bodily integrity, specifically holding that “the inviolability of the person is as much invaded by a compulsory stripping and exposure by the examining doctor as by a blow.”  Union Pacific Railway Company v. Botsfield, 141 U.S. 250 at 251-252, 11 S.Ct. 1000, 35 L.Ed. 734 (1891).

In Tennessee, the Supreme Court has already spoken on whether counsel and third parties can be present during a defense medical examination.  In the decision of Williams v. Chattanooga Iron Works, 176 S.W. 1031 (Tenn. 1915), a worker was injured when a rivet hit his eye.  The court found that an examination by the defendants was proper; however, among other safeguards discussed below, stated “the plaintiff’s own physician should be permitted to be present at the examination.”  Id. at 1035.  The Supreme Court stated “the power [to require a medical examination of the plaintiff] is applied with great restraint, and with a careful attention to the rights of the plaintiff” (emphasis added).  The Tennessee courts again examined this issue and stated that the plaintiff should be allowed to have the “presence of the personal physician of the patient if desired.”  Richardson v. Johnson, 444 S.W.2d 708, 710 (Tenn.App. 1969) (Cert. Den. Sept. 15, 1969).  Richardson noted there were sixteen factors to be considered by the trial court in ordering a defense medical examination:

v. A trial court in proper circumstances has the discretionary power to order the plaintiff to submit to physical examination to confirm his allegations of injury.

v. The power is applied with great restraint, and with a careful attention to the rights of the plaintiff.

v. Application to the court for such an order can be made only after request and refusal by plaintiff to submit.

v. The application must be made before the trial and so as not to create unnecessary delay.

v. The application must be more than a mere motion and should be supported by affidavit setting forth pertinent facts and reasons.

v. The examination cannot be had merely to obtain cumulative evidence.

v. It must be necessary to justice for the defendant.

v. It should affirmatively appear that the examination can be made without serious pain and without danger to plaintiff.

v. Conclusions of fact on the foregoing should be included in the order.

v. The judgment of the court is an exercise of judicial discretion which is subject to review on appeal.

v. The physician must be selected by the court, not the defendant, and must be competent and disinterested.

v. The expense of examination must be borne by the defendant.

v. The report of the examination must be available for inspection by both parties, but not as evidence except in cross examination of the physician if he testifies.

v. Suitable precautions should secure privacy of person and presence of the personal physician of the patient if desired.

v. Enforcement of an order for examination is by dismissal of action, not by contempt.

v. Refusal by the plaintiff of a request to submit to examination by a court selected physician may be proven on the trial.  Id. at 710-711.

There is no law to the contrary in the state of Tennessee that plaintiff’s counsel has been able to find, and the defense has cited to authority whatsoever for any of its positions.
If the presence of third parties is allowed, the next question is should the defense medical exam be allowed to be videotaped or recorded?  On December 4, 2007, the Supreme Court of Oklahoma in Boswell v. Schultz, 175 P.3d 390 (Okla.2007) (copy attached as Exhibit 1) did an exhaustive analysis of the law on whether defense medical examinations should be allowed to be videotaped and concluded that the recording should be allowed.  In its highly persuasive opinion, the Oklahoma Supreme Court concluded that in the absence of a statutory prohibition, the person being examined does have a right to a videotaped recording of the examination.  There is no express or implied prohibition of videotaping in Tennessee.  
The Oklahoma Supreme Court reasoned that videotaping should be allowed to make certain that the injured party has an accurate and complete record of the proceeding, and to allow the party undergoing an examination to have reliable proof that the examiner is unbiased and not merely a shill for the opposing party.  Allowing an electronic recording would expose the true facts and strike a balance to prevent either a false claim or cursory examination.  This is exactly what the plaintiff in this case sought in attempting to videotape the examination by Dr. Kelley.  This is exactly what the plaintiff contends Dr. Kelley is seeking to avoid by refusing to have his exam videotaped.

The fact that Defendants might desire to conduct the medical examination in privacy cannot outweigh Mr. _______’ own privacy rights.  As stated by the Supreme Court of Florida in Gibson v. Gibson, 456 So.2d 1320, 1321 (Fla. 4th DCA 1984), when considering the issue of whether a court reporter should have been allowed at a psychiatric examination:

“It is important to note also, that it is the privacy of the petitioner that is involved, not that of the examiner, and if the petitioner wants to be certain that this compelled, although admittedly reasonable, intrusion into her privacy be accurately preserved, then she should be so entitled.”

This observation was echoed in Zabkowicz v. West Bend Company, 585 F.Supp. 635 at 636 (E.D. Wis. 1984) where the court denied the defendant’s motion to prevent the plaintiff from tape recording the court-ordered psychiatric examination, stating:

“The defendant’s expert is being engaged to advance the interests of the defendants; clearly the doctor cannot be considered a neutral in the case.  There are numerous advantages, unrelated to the emotional damage issue, which the defendants might unfairly derive from any unsupervised examination.”


Similarly, the courts of many states have concluded that a party has the right to have the court-ordered examination recorded.  See U.S. Security Insurance Co. v. Cimino, 754 So.2d 697 (2000) (containing an excellent overview of the justification for allowing both the presence of counsel and the videotaping of a court-ordered examination); Jacob v. Chaplin, 639 N.E.2d 1010 (Ind. 1994) (allowing either party to record the examination in the absence of some overriding reason to prohibit the recording based on the observation that “we also fail to see any reason by electronic recording of the examination would in and of itself impede an examiner’s ability to conduct a fair and complete examination); B.D. v. Carley, 307 N.J.Super. 259, 704 A.2d 979 at 981 (N.J.Super.Ct.App.Div. 1998) (“plaintiff’s right to preserve evidence of the nature of the examination, the accuracy of the examiner’s notes or recollections, the tones of voice and the like outweigh the examiner’s preference that there be no recording device”).  The Supreme Court of Alaska addressed these issues in Langfeldt-Haaland v. Saupe Enterprise, Inc., 768 P.2d 1144 (1989), which approved permitting tape recording of the examination and presence of counsel for the person being examined to be present for the medical examination prevent conversion of the examination into a deposition.

Since the exam would take place in Georgia by a Georgia doctor, it seems appropriate to see what Georgia courts think of defense medical examinations.  The Georgia Court of Appeals in Lancaster v. USAA Casualty Insurance Company, 232 Ga.App. 805, 502 S.E.2d 752 (1998) expressed a concern about the use of so-called “independent” medical experts’ opinions to deny or limit the payment of claims.  Judge Blackburn, in a special concurrence, recognized that the “inherent weakness of this process is that the insurance company which controls the flow of business to the ‘independent’ medical services provider has a financial interest in the negative finding of such provider.”  232 Ga.App. at 809.  Judge Blackburn went on to say:

“It is not the responsibility of parties to advocate or pay for the production of evidence which will benefit their opponent.  It is only natural that defendants and plaintiffs alike will employ only those who support their position under our existing system of expert selection.  Parties are free to shop any number of potential experts until they locate one who supports their position … Where the parties are totally free to select and employ an expert, the term ‘independent expert’ becomes an oxymoron.  The law has long recognized the natural alliance one generally has to the one from whom payment is received.  In addition, experts are not exempt from normal human frailties, and their position might be affected by the amount of the fee received for services rendered … The trial courts have inherent authority to exercise their discretion in the area of ‘independent’ experts under the existing laws of Georgia, and I would encourage them to fully exercise such authority in appropriate cases.”  232 Ga.App. at 809, 810.

Georgia courts are governed by O.C.G.A. § 9-11-35.  This statute is essentially the pre-1991 version of the Federal Rule of Civil Procedure 35, amended in 2001 to expand the scope of authorized examinations from physicians only to include a mental examination by a licensed psychologist.  In Georgia, in the case of Prevost v. Taylor, 196 Ga.App. 368, 396 S.E.2d 17 (1990), the Court of Appeals affirmed the trial court’s denial of the defendant’s motion to require a physical examination.  The order denying defendant’s motion was based in part on a finding that the information sought under the motion for examination could be obtained from other available sources since the medical records for all treatment received by the plaintiff after the surgery performed by the defendant were available to the defendant.

ARGUMENT
Plaintiff’s requirement, in order to proceed with the defense medical examination out of time, was to simply have a registered nurse present with a video camera to record what actually happens between the hand-picked defense medical expert and the plaintiff so there is no confusion as to what actually happened at the defense medical examination.

If the court does order examination by Dr. Kelley, plaintiff urges that the order include a provision requiring the examination be videotaped.  A videotape recording does not interfere with the examination and simply ensures that an accurate record of what was said and done is made in the event of any later discrepancies.  Further that the order state the examination be limited to medically relevant topics associated with this case.  As the plaintiff is a party, his statements can be used against him as substantive evidence.  It is axiomatic that he should have the right to make an accurate record of what he said rather than leaving him totally at the mercy of a hand-picked medical advocate for the defense in what would otherwise amount to a second deposition.  This is within the discretion of the court, and would help to keep the process honest, and would protect both the physician and the plaintiff from unsupported allegations.  In fact, doctors at Peachtree Orthopaedic, Dr. Kelley’s practice group, have been ordered to allow videotaping of defense medical examinations before, so an order in the instant case should not be a surprise to them.  (See Plunkett v. Superior Trucks and Equipment Products, Inc., et al, Gwinnett County State Court, Civil Action File No. 05-C-01717-S5, Order Granting Motion for IME; Order Finding Bifurcation Motion Moot filed July 25, 2006 attached as Exhibit 2).  
The defendants should also be limited to one examination without intrusive, painful, or dangerous procedures.  The defense currently seeks a ‘blank check’ with regard to requiring the plaintiff to submit to any and every test or procedure its hand-picked doctor may require, with no specification of risk or painfulness of such procedures.  The defense has not specified what tests or procedures would be employed, and the plaintiff’s ability to present evidence regarding the risk of such procedure is impaired.


Picture this scenario: _______ is waiting unclothed in a cold examining room.  He’s nervous because he’s all alone waiting to be examined by a doctor he doesn’t know, who is being paid by the Defendants and with whom he will have no physician-patient relationship.  He’s nervous because he knows this doctor has been hired by the Defendants to contest his medical status and the opinions of the doctors he has been treating with since the injury as a result of this single examination.  All he knows at this point is that he will be examined by a stranger who is receiving payment from the Defendants to examine him and to contest his medical status.


The doctor hired by the Defendants enters the room, reminds ________ that he has been hired by the Defendants and therefore has no physician-patient relationship with __________.  The doctor tells _________ that he will be preparing a written report at the conclusion of the examination with his findings and conclusions.  But there will be no witnesses to the examination, there will be no recording to memorialize the events of the examination, and the doctor has sole discretion over what goes in his notes and ultimately what either goes in the report or what is left out of the report.


In short, a significant potential for abuse exists which will affect _______ and his family for the rest of their lives.  This potential for abuse could be avoided by having a representative of the plaintiff present and the whole exam videotaped.  The presence of a representative of Mr. ________’ attorney and the video recording of the examination would mitigate the intimidating atmosphere of the exam and would preserve the record to avoid potential mischaracterization by all parties.  Plaintiff’s representative’s presence would be non-obstructive and non-intrusive.
CONCLUSION
While the plaintiff originally agreed to the defense medical examination, if the defendants refuse to allow the videotaping of the examination, the plaintiff objects to the same and moves to quash the defense medical examination.


WHEREFORE, premises considered, plaintiff respectfully requests that:

1. Plaintiff not be required to attend the defense medical examination.

2. If required to attend the defense medical examination, plaintiff be allowed to have the medical examination videotaped and that a protective order be entered requiring the safeguards discussed above.
Respectfully submitted,
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CERTIFICATE OF SERVICE

This is to certify that on May 4, 2008, a copy of the Brief in Support of Videotaping Defense Medical Examination and Motion to Quash or for a Protective Order was filed electronically.  Notice of this filing will be sent by operation of the Court’s electronic filing system to all parties indicated on the electronic filing receipt.  All other parties will be served by regular U.S. Mail.  Parties may access this filing through the Court’s electronic filing system.
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